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STATE TAXATION AND INTERSTATE COMMERCE 415 



THE VALIDITY, UNDER THE COMMERCE CLAUSE, 
OF STATE OR MUNICIPAL TAXATION OF THE 
SALE OF GOODS WHICH HAVE BEEN MOVED 
IN INTERSTATE COMMERCE. 

IN THE construction of the Constitution of the United 
States, the Supreme Court has often found it unsafe to 
formulate hard and fast rules. It has preferred to treat each 
case upon the facts as presented and to determine each question 
by the process of "judicial inclusion and exclusion." In no 
class of cases is this more evident than in the cases which con- 
strue the commerce clause of the Constitution. 

While this method has some advantages and leaves the court 
unfettered when a new phase of a subject is presented, it never- 
theless has its disadvantages for the busy practitioner who de- 
sires to get a working knowledge of the rules and principles 
which govern the action of the court on a particular subject. 
Consequently, we find that text-writers and, especially, brief- 
makers are much more dogmatic than the court in laying down 
general principles. 

With a full realization, therefore, of the danger attending such 
a task, the author of this note will endeavor to show, from a 
study of the cases, that, under the commerce clause, the rules 
thus far evolved by the Supreme Court, governing State or mu- 
nicipal taxation of the sale of goods which have been brought 
into the State, may be succinctly stated as follows : First, where 
the statute or ordinance, taxing the sales, makes a discrimina- 
tion between the citizens, products or manufactures of the home 
State and those of other States, the tax is invalid, as a regula- 
tion of interstate commerce : second, where there is an interstate 
movement of goods subsequent to and consequent upon a valid 
contract in relation to such goods. State or municipal taxation 
of their sale is invalid: third, where the State law makes no dis- 
crimination between the citizens, products or manufactures of 
the home State and those of a foreign State, and the goods are 
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brought into the State in response to no contract, State or mu- 
nicipal taxation of the sale of such goods does not violate the 
commerce clause of the Constitution ; and, fourth, the States may 
require an occupation tax for work done on goods previously 
brought into the State and sold in interstate commerce, even 
though the contract for such work may have been made before 
the goods were brought into the State and may have been a part 
of the contract in response to which the goods were shipped into 
the State, unless, perhaps, the peculiar quality or inherent com- 
plexity of the article make the work contracted to be done es- 
sential to the accomplishment of the interstate transaction. 

I. 

In the earlier cases, the most prolific source of trouble was 
the attempt by the States to make a discrimination in favor of 
home industries and to raise revenue by taxing the citizens, man- 
ufactures or products of other States. 

In Welton v. Missouri, 1 a statute was declared invalid which 
taxed persons going from place to place and peddling goods, wares 
and merchandise not the growth, product or manufacture of the 
State, but which did not tax a person peddling goods, wares and 
merchandise which were the growth, product or manufacture of 
the State of Missouri. 

In Webber v. Virginia, 2 the invalidity of the statute was based 
upon a discrimination in favor of home manufactures and against 
the manufactures of other States. 

In Ward v. Maryland, 3 the statute was declared invalid be- 
cause it imposed a discriminating tax upon the residents of 
other States. 

In Tiernan v. Rinker, 4 a Texas statute, imposing a license tax 
on an occupation of selling liquors and providing that it should 
not include wines or beer manufactured in the State, was held 
inoperative so far as it made a discrimination against wines and 
beer imported from other States. 6 



1 91 U. S. 275, 23 L. Ed. 347. * 12 Wall. 418, 20 L. Ed. 449. 

* 103 U. S. 344, 26 L. Ed. 565. 4 102 U. S. 123, 26 L. Ed. 103. 

' See also, Walling v. Michigan, 416 U. S. 446, 29 L. Ed. 691. 
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Akin to these cases is Brown v. Maryland, 6 in which it was 
held that property while in the original package in which it had 
been imported from a foreign country, could not be taxed, since 
such a tax would be a tax upon imports as well as an interfer- 
ence with foreign commerce. 7 

II. 

To be distinguished from the class of cases above mentioned 
is that large class where there is an interstate movement of goods 
subsequent to and consequent upon a valid contract in relation 
to said goods. The leading case in this class is Robbins v. 
Shelby County Taxing District. 8 In that case, Robbins was 
engaged in the city of Memphis, in the state of Tennessee, as a 
drummer soliciting the sale of goods for his firm who were deal- 
ers in stationery in Cincinnati, Ohio. A statute of Tennessee 
required all drummers, not having a regularly licensed house of 
business in the taxing district, to pay the sum of $10 a week, 
or $25 a month, for the privilege of offering goods for sale by 
sample. Robbins was arrested for doing business without a 
license, and upon conviction, which was approved in the Su- 
preme Court of Tennessee, an appeal was taken to the Supreme 
Court of the United States. That court, in reviewing the case, 
held the statute unconstitutional, declaring that "the negotia- 
tion of sales of goods which are in another State for the pur- 
pose of introducing them into the State in which the negotiation 
is made is interstate commerce. A New Orleans merchant can- 
not be taxed there for ordering goods from London or New 
York, because, in the one case, it is an act of foreign, and, in 
the other, of interstate commerce, both of which are subject to 
regulation by Congress alone." 

This case was affirmed and followed in Brennan v. Titusville, 9 
where Brennan, in Pennsylvania, sent orders for pictures and 
frames to Chicago, and subsequent to said order, and in conse- 

6 12 Wheat. 436, 6 L. Ed. 684. 

' See also, Waring v. Mayor, 8 Wall. 110, 19 L. Ed. 342; May v. New- 
Orleans, 178 U. S. 496, 44 L. Ed. 1175. 
' 120 U. S. 489, 30 L. Ed. 694. 
' 153 U. S. 289, 38 L. Ed. 719. 
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quence thereof, the goods were shipped from Chicago to Penn- 
sylvania directly to the purchaser. 

Caldwell v. North Carolina 10 differed from Brennan v. Titus- 
ville n only in the fact that the goods, which had been previously 
ordered from Chicago, were sent to North Carolina, not directly 
to the purchaser, but to an agent of the vendor who delivered 
the goods to the purchaser. However, this was held not to dif- 
ferentiate it from Brennan v. Titusville. 

In Rearick v. Pennsylvania, 12 orders for groceries and brooms 
were sent from Pennsylvania to Ohio, and subsequent thereto 
and as a consequence thereof, the groceries and brooms were 
shipped from Ohio to Sunbury, Pennsylvania, to an agent of the 
company selling the goods. The groceries were marked with 
the name of the customer and with the number of the order, and 
the brooms were tagged and marked and then tied together in 
bundles for convenience. It was argued for the State that be- 
cause the bundles of brooms had to be opened before delivery, 
the original package was broken and the goods were commingled 
with the rest of the goods in the State: and consequently sub- 
ject to State taxation, as the title thereto had not passed. The 
court held, however, that the brooms were appropriated to spe- 
cific contracts in a practical, if not in a technical, sense: and, 
therefore, that wherever the title might be, the transaction was 
interstate commerce. 13 

In all the above cases cited under this head, there was a valid 
contract which preceded the shipment of the goods, and in re- 
sponse to which the goods were shipped : and these contracts 
took the form of orders for the goods. In the course of the 
decisions, it was held that where there was a valid order for the 
goods, and subsequently the goods were shipped in interstate 
commerce, then the State could not tax the sale of such goods, 
whether the title passed before the goods were brought into 
the State or subsequently thereto: and. as we have seen above, 
it was further held that whether the goods were shipped di- 



'* 187 U. S. 622. 47 L. Ed. 336. " Supra. 

a 203 U. S. 507, 51 L. Ed. 295. 

" See also. Crenshaw v. Arkansas, 227 U. S. 389, 57 L. Ed. 565. 
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rectly to the purchaser or to an agent of the vendor to be de- 
livered to the purchaser was immaterial. 

Dozier v. Alabama 14 differs from Robbins v. Shelby County 
Taxing Districts 15 and the cases following it in one particular, 
viz, that, in the Dozier Case, the contract in relation to the goods 
was not an order, but an option accompanying an interstate trans- 
action. In that case, an order was taken in Alabama for a por- 
trait to be subsequently delivered, and at the time that the order 
for the portrait was given, the vendor gave the purchaser of the 
portrait an option to purchase the frame in which the portrait 
was to be delivered, at a specified factory price. Subsequent 
to this contract and in consequence thereof, the portrait and 
frame were shipped from Chicago to Alabama and the pur- 
chaser of the portrait, exercising his option, purchased the 
frame. It was held that the sale of the frame was a part of 
an interstate bargain and protected by the commerce clause. 

Another case, Davis v. Commonwealth of Virginia, 16 has re- 
cently been submitted to the Supreme Court of the United States 
involving almost the same circumstances as the case of Dozier 
v. Alabama, 17 but differing only in these particulars : First, the 
holder of the ticket or receipt for the portrait in the Davis Case 
was in terms entitled to select a frame when the portrait should 
be delivered, whereas in the Dozier Case, the ticket entitled 
him to accept (or reject) the frame in which the portrait was 
to be delivered; second, the price at which the holder of the 
ticket in the Davis Case would be entitled to select a frame was 
not specifically fixed, but was stated to be "at wholesale prices." 

III. 

Where the State law makes no discrimination and goods 
are brought into the State in response to no contract, but, after 
they come to rest in the State and are mingled with the mass of 
goods in the State, the goods are offered for sale, then such a 
transaction is subject to State taxation. 

In Emert v. Missouri 18 Emert brought sewing machines 

14 218 U. S. 124. 54 L. Ed. 905. '" Not reported. 
" Supra. " Sufra. 

a 156 U. S. 296, 39 L. Ed. 430. 
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into the State, and taking them on his wagon, drove around 
offering for sale and selling the same on account of his non- 
resident principal. The tax was sustained because the interstate 
movement of the goods preceded the order therefor. 

In Howe Machine Co. %>. Gage, 1 * the Howe Machine Com- 
pany manufactured sewing machines in Connecticut and sent 
an agent into Sumner County, Tennessee, for the purpose of 
peddling the machines. The agent traveled through the coun- 
try, in a wagon, exhibiting and offering for sale the company's 
machines and sold the identical machines which he had with him 
for sale. The statute under which he was tried provided that 
all articles manufactured of the produce of the State were ex- 
empt from taxation, but that all peddlers of sewing machines 
were required to pay a tax of $15. The Supreme Court of 
Tennessee held that the latter provision levied a tax upon all 
peddlers of sewing machines without regard to the place of 
growth or produce of the material or manufacture; and the 
Supreme Court, speaking through Mr. Justice Swayne, held 
that it considered itself bound to regard the construction put 
upon the statute by the State as correct and to give it the same 
effect as if it were part of the statute, and, therefore, sustained 
the Supreme Court of Tennessee in upholding the judgment 
of the lower court, finding the agent guilty of peddling without 
a license. 

In Armour Packing Co. v. Lacy, 20 it was held that the tax 
imposed by a North Carolina statute, as construed by the State 
court, upon such local business of a foreign meat packing house 
as its sales, within the State, of products already stored there, 
on orders received after these products were thus stored, was 
not invalid as an interference with interstate commerce. 

In Kehrer v. Stewart, 21 it was held that a State tax upon 
resident managing agents of non-resident meat packing houses, 
regardless of the fact that the greater portion of the business 
might be interstate in its nature, did not conflict with the com- 
merce clause, when the tax was construed by the highest State 



" 100 U. S. 676, 25 L. Ed. 754. 
* 200 U. S. 226, 50 L. Ed. 451. 
n 197 U. S. 60, 49 L. Ed. 663. 
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court to apply only to the business of selling to local customers 
from the stock of original packages shipped into the State with- 
out a previous sale or contract to sell and kept and held for sale 
in the ordinary course of trade, and the domestic business was 
not shown to be a mere incident to the interstate commerce. In 
the course of its decision, the court, through Mr. Justice Brown, 
said (p. 65) : 

"In carrying on the domestic business, petitioner was indis- 
tinguishable from the ordinary butcher, who slaughters 
cattle and sells their carcasses, and in principle, it made no 
difference that the cattle were slaughtered in Chicago and 
their carcasses sent to Atlanta for sale and consumption in 
the ordinary course of trade. Upon arrival there, they be- 
came a part of the taxable property of the State. It made 
no difference whence they came and to whom they were 
ultimately sold, or whether the domestic and interstate 
business were carried on in the same or different buildings. 
In this particular the case is covered bv that of Brown v. 
Houston, 114 U. S. 622, 29 L. Ed. 257, wherein it was 
held that coal mined in Pennsylvania and sent by water to 
New Orleans, to be sold in open market there on account 
of the owners in Pennsylvania became intermingled with 
the general property of the State and liable to taxation 
under its laws, although it might have been after arrival 
sold from the vessel on which the transportation was made, 
without being landed, and for the purpose of being taken 
out of the country on a vessel bound to a foreign port." 

In Crenshaw v. Arkansas, 22 it was held that neither the busi- 
ness of travelling from place to place, taking orders and trans- 
mitting them to a non-resident manufacturer for articles to be 
delivered in fulfillment of such orders, and which were in fact 
shipped in interstate commerce and delivered to the persons who 
ordered them, nor the business of making such deliveries could 
be subjected to a license tax, thus following Robbins v. Shelby 
County Taxing District, 23 Brennan v. Titusville, 24 and Caldwell v. 
North Carolina. 25 In the course of its opinion, the court ex- 
amines and distinguishes the case of Emert v. Missouri, 26 and 
says, at p. 400 : 

** 227 U. S. 389, 57 L. Ed. 565. 

■ Supra. " Supra. 

* Supra. M Supra. 
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"In the Emert Case, therefore, there was no movement of 
goods in interstate commerce because of orders taken for 
their sale, but the specific articles carried about by the ped- 
dler, and none other, were sold by him," 

thus clearly recognizing the distinction above pointed out. 

A different criterion has been sought to be set up in some 
cases. Thus the fact of the residence or non-residence of the 
agent making the sale has been contended for as settling the 
question, but this was repudiated by the Supreme Court in 
Stockard v, Morgan, 27 where a tax on resident agents for non- 
resident principals was held to be invalid. On this point, the 
court said : 

"We attach no importance to the fact that in the Robbins 
Case, the individual taxed resided outside of the State. He 
was taxed by reason of his business or occupation while 
within it, and the tax was held to be a tax on interstate 
commerce." 

Mr. Gray 28 contends that the location of the goods at the 
time when the sale is negotiated should be the controlling factor, 
but this contention is negatived in Dozier v. Alabama, 29 where 
the frames were not sold until after they had been introduced 
into the State. 

An attempt has likewise been made to set up as a test the 
question as to whether it is necessary to break the bulk before 
delivery of the goods: but in Rearick v. Pennsylvania, 80 the 
court repudiated this test. 

In Caldwell v. North Carolina 31 it was argued that the ship- 
ment of the goods, previously ordered, to an agent of a non- 
resident vendor, for delivery to the purchaser, distinguished that 
case from prior cases and deprived the transaction of its inter- 
state character : but the court denied that this circumstance made 
the sale subject to State taxation. 

So. also, the court has refused to make the question depend 



* 185 U. S. 27, 35, 46 L. Ed. 785. 
M Limitations of the Taxing Power, § 847. 
a Supra. " Supra. 

31 Supra. 
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upon the location of the goods when the title passes- Rearick v. 
Pennsylvania; 32 Dozier v. Alabama. 33 

IV 

It is clear that the commerce clause protects goods which 
have been brought into the State in response to a valid contract 
up to and including the delivery of the goods. But suppose 
that, as a part of the contract for the sale and delivery of the 
goods, the vendor agrees to do some work in relation to or in 
connection with the goods after they shall have been shipped 
into the State and delivered, does the commerce clause prevent 
the States from requiring an occupation tax for the work to be 
done in relation to or in connection with goods so imported? 
Such a case was presented in Browning v. Waycross. 34 In that 
case Browning, the plaintiff in error, was convicted in Georgia 
of violating an ordinance imposing an occupation tax upon 
lightning rod agents or dealers engaged in putting up or erect- 
ing lightning rods. The defense interposed by Browning was 
that he was the agent in Georgia of a Missouri corporation on 
whose behalf he had solicited orders for the sale of lightning 
rods; that in receiving orders he had contracted to erect the 
rods after delivery; that the price paid for the rods included 
the duty to erect them without further charge ; and that, there- 
fore, in erecting said rods he was engaged in interstate com- 
merce, upon which the city could not levy an occupation tax. 
The court, through Mr. Chief Justice White, held that the 
business of erecting lightning rods, under the circumstances 
set out above, was within the regulating power of the State 
and not the subject of interstate commerce; first, because the 
affixing of lightning rods to a house was the carrying on of a 
business strictly local in character, peculiarly within the exclu- 
sive control of the State authorities; and second, because such 
business was wholly separate from interstate commerce, involved 
no question of the delivery of property shipped in interstate 
commerce, or the right to complete an interstate transaction. 



13 Supra. " Supra. 

34 233 U. S. 18, 58 L. Ed. 828. 
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but concerned merely the doing of a local act after interstate 
commerce had completely terminated. The court was careful, 
however, not to go any further than the facts of that case would 
allow. Says the court at p. 23 : 

"Of course, we are not called upon here to consider how far 
interstate commerce might be held to continue to apply to 
an article shipped from one State to another, after delivery 
and up to and including the time when the article was put 
together or made operative in the place of destination in 
a case where, because of some intrinsic and peculiar quality 
or inherent complexity of the article, the making of such 
agreement was essential to the accomplishment of the in- 
terstate transaction. In saying this we are not unmind- 
ful of the fact that some suggestion is here made that the 
putting up of the lightning rods after delivery, by the agent 
of the seller was so vital and so essential as to render it 
impossible to contract without an agreement to that effect — 
a suggestion, however, which we deem it unnecessary to 
do more than mention in order to refute it." 

As was said by Mr. Justice Holmes, in Rearick v. Pennsyl- 
vania, 85 "commerce among the several States is a practical con- 
ception not drawn from the witty diversities of the law of 
sales." Its scope has been so much enlarged in these latter days, 
and the cases involving this conception have become so numerous, 
that it is almost impossible to give order and form to a treat- 
ment of even one phase of the subject. It is hoped, however, 
that the rules stated above, which have been evolved from a 
careful comparison and study of the cases, will, at least, point 
out the direction towards a better statement of the principles 
governing the validity of State or municipal taxation of goods 
which have been moved in interstate commerce. 

Christopher B. Garnett. 
Richmond, Virginia. 

* Supra. 



